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DIGEST, with cumulative Supplement to Fifth Edition, contains the digest of 
more than 10,000 banking decisions which have been published in The Banking 


ACCEPTANCES 


§6. Liability of acceptor. 

Where a Chilean bank was instructed 
to pay Chilean storage charges and 
customs duties and tranship merchan- 
dise, Chilean bank’s letter, stating that 
its correspondent was taking steps to- 


ward the reshipment of such merchan- 


dise in accordance with instructions, 
constituted a consent to pay customs 
and storage charges. Yokohama Specie 
Bank, by Hutto v. National City Bank 
of New York, 44 N. Y. Supp. (2d) 463. 
61 B. L. J. 24. 


ACCOMMODATION PAPER 


§38. Accommodation paper of national 
banks. 

A national bank in its own right can- 
not recover on paper of which it is ac- 
commodation payee and the fact that 
bank is in the course of voluntary 
liquidation does not change the rule. 
The liquidating agent is selected by the 
stockholders of the bank and is their 
agent. Such liquidating agent is not 
vested with the right of creditors. 
Whitesboro National Bank v. Wills, 
Tex., 182 S. W. Rep. (2d) 516. 61 
B. L. J. 1078. 


§39. Accommodation paper of married 
women. 

A pre-existing debt owed by (hus- 
band) the maker of a note to the payee 
is sufficient consideration, and there is 
no necessity for any new or other con- 
sideration, such as forbearance to sue 


{ 
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or an extension of time, in order to 
hold the accommodation maker (wife) 
liable. Blanchard v. Porter, Mass., 56 
N. E. Rep. (2d) 872. 61 B. L. J. 1080. 


§41. Liability to party accommodated. 
A note executed by a maker for the 


_ accommodation of a debtor for an 


amount representing the difference be- 
tween a stipulated sum agreed upon 
between a bank, payee of the note, and 
the creditor, and a federal loan bank as 
payment in full of the indebtedness, 
with the further agreement by said bank 
that it would receive no other consider- 
ation in liquidation of debtor’s obliga- 
tion circumvents the purposes of a loan 
made under the Emergency Farm 
Mortgage Act, and is therefore void 
and as against public policy. The ac- 
commodation maker compelled to pay 
such note may recover from the party 
accommodated the amount so paid. 
Northwest Adjustment Co. v. Payne, 
Oreg., 144 Pac. Rep. (2d) 718. 61 


J. 408. 


Effect of extension of time as to 
accommodation _ indorser. 


Where an indorser of a note for ac- 
commodation of the payee thereof en- 
ters into an agreement, with the payee 
at thé time the original note is exe- 
cuted and indorsed, that the indorsee is 
not to be held liable to payees, and sub-. 
sequent thereto the same agreement. 
continues in the minds of the parties. 
upon execution and indorsement of a. 
renewal note, it is held that the agree- 
ment or understanding with the payee. 
attaches to the renewal note. Callery 


i 


§53. 
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v. Lyons, N. Y., 53 N.\E. Rep. (2d) 376. 
61 B. L. J. 609. 


Stay of proceedings against accommo- 
dation maker. 


Where a promissory note prepared by 
a payee is signed by the maker thereof 
and also indorsed by two other persons 
in order to facilitate the loan to the 
maker, and the maker subsequent 
thereto enters the army, it is held that 
a court may in its discretion stay any 
proceedings brought against said other 
persons who merely signed as accom- 
modation makers and as such are en- 
titled to a stay of proceedings brought 
against them by the holder of note, 
under the provisions of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940, as 
amended in 1942, Sec. 163 (1), 50 U. S. 
Cc. A., Appendix, 513 (1). White Sys- 
tem of Lafayette, Inc. v. Fisher, La., 16 
So. Rep. (2d) 89. 61 B. L. J. 291. 


ALTERED PAPER 


§87. Burden of proof. 


Where plaintiff corporation, deposi- 
tor in defendant bank, had an agree- 
ment with defendant bank that the 
bank was to pay out plaintiff's fund by 
check strictly in accordance’ with the 
stipulation printed on the back of 
eheck, and the defendant bank honored 
a check of plaintiff allegedly altered by 
the drawing of heavy ink marks 
through the printed lines, it is held 
that the plaintiff cannot recover for 
losses resulting from alleged alteration 
in the absence of evidence that the 
check was honored by the bank in its 
altered form. Smoking Pipes, Inc. v. 
Franklin Trust Co of Paterson, N. J., 
27 Atl. Rep. (2d) 42. 61 B. L. J. 717. 


“ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§100. Priorities 
parties. 
Plaintiff, creditor of foreign corpora- 
tion, secured warrants of attachment 
against a corporation and a foreign 
bank under which a purported levy was 
made by service on the Superintendent 
of Banks. It was held that plaintiff 
ereditor would be permitted to bring 
suit to reduce levy to possession of 
sheriff in order to determine whether 
the funds sought by plaintiff were held 
pursuant to the liquidation and 
whether, as contended by Superinten- 
dent, the claim to the funds had vested 


between different 


in Alien Property Custodian. Guaranty 
Trust Company of New York v. Bell, 
Superintendent of Banks, 46 N. Y. 
Supp. (2d) 137. 61 B. L. J. 597. 


§105. Property subject to garnishment 
—funds deposited in bank. 

A deposit by one person of his own 
money in his own name as trustee for 
another, standing alone, does not es- 
tablish an irrevocable trust during the 
lifetime of the depositor. It is a ten- 
tative trust merely, revocable at will 
during the lifetime of the depositor and 
subject to execution in favor of deposi- 
tor’s judgment creditor. Banca D’Italia 
& Trust Co. v. Giordano, Pa., 36 Atl. 
Rep. (2d) 242. 61 B. L. J. 594. 


BANKING 


§119. State control of banking business. 


Where a New York agency of a Jap- 
anese bank receives instructions to pay 
Japanese bank’s creditor, and the New 
York agency admits that funds are be- 
ing held for the creditor, and it prom- 
ises to pay the same, or it gives per- 
mission to draw against said funds, it 
is held that such acts on the part of the 
New York agency are not sufficient to 
render said agency liable to creditor, 
in the absence of an agreement to sub- 
stitute said agency as obligor or a 
promise based on consideration moving 
to agency from creditor. The creditor’s 
claim not arising out of a transaction 
with said agency cannot be recognized 
by the Superintendent of Banks who 
has taken over the agency under the 
supervision of the alien property cus- 
todian. Singer v. Yokohama Specie 
Bank, Ltd., 47 N. Y., Supp. (2d) 881. 61 
B. L. J. 726. : 


Under provisions of New York Bank- 
ing Law, Sec. 606, subd. 4, the only 
claims entitled to preference where the 
Superintendent of Banking takes pos- 
session of the business and property of 
a foreign banking corporation for the 
purpose of liquidation are those arising 
out of transactions had by claimants 
with its New York agency, or the 
claims of those whose names appear as 
creditors on the books of such agency. 
Orvis v. Bell, State Superintendent of 
Banks, 46 New York Supp. (2d) 259. 61 
B. L. J. 585. 


§120. Constitutionality of regulatory 
laws. 

The provision of the Small Loans Act 

of the State of Illinois prohibiting 


licensees thereunder from pledging 
notes or securities given by borrowers, 
except with banks authorized to trans- 
act business in State of Illinois under 
agreements permitting Director of In- 
surance to examine papers so hypothe- 
cated, was held invalid as depriving 
trust companies of their property with- 
out “due process of law” and special 
law granting banks exclusive privilege. 
Metropolitan Trust Co. v. Jones, IIll., 51 
N. E. Rep. (2d) 256. 61 B. L. J. 17. 

§131. Each bank department a separate 

entity. 

A judgment creditor cannot have a 
bank organized under the laws of Mex- 
ico examined in a supplementary pro- 
ceeding relative to deposits of a judg- 
ment debtor in one of its Mexican 
branch banks. The fact that it has an 
agency or branch in New York is im- 
material. The Mexican branch is 
deemed to be an entity separate and 
distinct from its New York agency. 
Walsh v. Bustos, 46 New York Supp. 
(2d) 240. 61 B. L. J. 724. 


BANKING ARTICLES 


What Should Your Bank Do to 
Prepare for the Post War 
Period? — Marcus Nadler ..... 1 
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§166. Rights of depositors under 
statute. 


A depositor in a bank taken over by 
Superintendent of Banks cannot bring 
suit or take other steps to preserve his 
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rights as a depositor while bank is in 
liquidation, except in conformity with 
provisions of Banking Law. Under 
Sec. 606 of the Banking Law (N. Y.) 
the right to share in bank’s liquidation 
by Superintendent: of Banks does not 
accrue to bankrupt depositor, but to 
trustee in bankruptcy, in the. course of 
administration of bank’s estate. Carr 
v. Yokohama Specie Bank, Limited, 50 
N. Y. Supp. (2d) 68. 61 B. L. J. 990. 
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CERTIFIED CHECKS 


§249. Effect of certification. 
Under Sections 66, and 325 of the 


Negotiable Instruments Law, and pur-— 


suant to section 916, 917 and 943 of the 
New York Civil Practice Act, where 
depositor in a bank draws a check on 
said account payable to his own order 
and hias the check certified on the same 
day, it is held that the obligation of 
the bank to drawer depositor is changed 
from one on open account to an obliga- 
tion upon the check, irrespective of 
whose instance the certification is pro- 
cureds Standard Factors Corporation 
v. Manufacturers Trust Co., 50 N. Y. 


‘Supp. (2d) 10. 61 B. L. J. 985. 


§251. Certification at instance of holder. 


Certification of the check constitutes 


acceptance and if the check is tendered 


in full payment of a claim concerning _ 
which a bona fide dispute exists, the 


acceptance thereof discharges the debt. 


' Nardine v. Kraft Cheese Co., Ind., 52 


N. E. Rep. 634. 61 B. L. J. 296. 


COLLECTIONS 


§316. Mailing check direct to drawee 

bank—effect of custom. 
. A depositor cannot recover from a 
bank the amount of a cashier’s check 
drawn on another bank which was de- 
posited in the bank and which was lost 
when forwarded by the bank for collec- 
tion by ordinary mail, on the ground 
that bank was negligent in not using 


registered mail, where evidence showed 


that banks generally had adopted cus- 
tom of sending checks by ordinary 
rather than registered mail. The cus- 
tom thus shown because part of the 
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eontract of deposit. A provision in 
contract of deposit that all checks, 
drafts and other items drawn on or 
payable at other banks would be re- 
ceived by bank as a forwarding agency 
and that bank could not be responsible 
for loss of items in transit was valid 
and binding upon depositor, and any 
subsequent, loss of checks through the 
mail would fall upon the depositor and 
not on bank; irrespective of custom of 
banks to send checks by ordinary mail. 
First National Bank of Denver v. Hen- 
ning, Colo., 150 Pac. Rep. (2d) 790. 61 
B. L. J. 896. 


CONSIDERATION 


§340. Presumption of consideration. 


Where the defendant pleads a written 
agreement executed by the plaintiff as 
an accord and satisfaction of the plain- 
tiff’s claim, it is held that the court 
erred in refusing to allow the plaintiff 
to introduce evidence to explain what 
was meant by the consideration “for 
value received” recited in the instru- 
ment, or to show that the instrument 
was in fact executed without any valid 
consideration therefor and was nudum 
pactum, or that there had been a 
partial or total failure of consideration 
for the instrument. Herrington v. Her- 
rington, Ga., 29 S. E. Rep. (2d) 516. 61 
B. L. J. 779. 


§345. Instances of sufficient considera- 
tion—debt of third person. 
Where it is understood between the 
maker and the payee of a negotiable 
note to be secured by deed of trust that 
payee is acting as agent on behalf of a 
bank and that credit is being extended 
by the bank at the request of the maker 
to a third person with the understand- 
ing that the note will be transferred by 
the payee to the bank and used as col- 
lateral to secure the loan, it is held that 
it is not necessary that a consideration 
move from the payee of the note to the 
maker, the credit advanced by the bank 
to the third person at the request of 
*the maker being sufficient to support 
the note and deed of trust. Jolliffe v. 
First Nat. Bank of Grafton, W. Va., 27 
S. E. Rep. (2d) 710. 61 B. L. J. 271. 


§347. Instances of 
sideration. 


insufficient con- 


A note transferred by maker to payee 
as a gift is not enforceable by payee 
against the estate of the maker. Peters 
v. Altizer, W. Va., 31 S. E. Rep. (2d) 
552. 61 B. L. J. 1114. 
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§352. Want or failure of consideration. 
See also §652. 


Where the first’ payment of an in- 
stallment note, containing an accelera- 
tion clause, becomes overdue while the 
note is still in the hands of the original 
payee thereof, it is held that subse- 
quent transferees do not take the note 
as holders in due course, so as to pre- 
clude the m'aker from asserting the de- 
fense of failure of consideration, in the 
absence of proof that transferees did 
not have notice of the past-due install- 
ment. United States v. Capen, 55 Fed. 
Supp. 81. 61 B.L. J. 847. 


A note given to an employer by an 
employee as a rebate on payment of 
overtime wages of the Fair Labor 
Standards Act of 1938, secs. 6, 7, 29 
U. S. C. A., is without consideration 


and is unenforceable. Garchell v. 
Kantar, 56 Fed. Supp. 866. 61 B. L. J. 
1103. 


CURRENT ARTICLES 
314, 431, 539, 647, 755, 875, 967, 1060. 


CURRENT CONDITIONS IN 
CANADA 
750, 962. 


DEPOSITS 


§395. Notice not to pay deposit. 


Title to money in a bank account of 
a judgment debtor deposited therein 
subsequent to the appointment and 
qualification of a receiver of said 
judgment debtor passes to the bank 
notwithstanding the receivership, and 
as between the judgment debtor and 
the bank there arises the relationship 
of debtor and creditor. Under statu- 
tory provisions the bank cannot be held 
liable to receiver for said amount sub- 
sequently deposited in the absense of 
actual notice to the bank of the re- 
ceivership. Cross v. West New Brigh- 
ton Bank, 45 N. Y. Supp. (2d) 567. 61 
B. L. J. 285. 


§398. Effect of crediting deposits. 


Where a check is indorsed by bank 
as follows: “Deposit to the account of 
the within named payee,” and evidence 
discloses that such deposit has been 
duly entered on depositer’s passbook, 
it is held error for court to find that 
depositor did not deposit the check, 
notwithstanding the fact that his de- 
posit slip was never entered as a credit 


| 


THE BANKING LAW JOURNAL vii 


‘on his account on the bank’s books. 


Clarke, Superintendent of Banks v. 
Ripley Sav. Bank & Trust Co., Tenn., 
181 S. W. Rep. (2d) 386, 61 B. L. J. 1009. 


§404. General deposits. 


A bank agreeing to act as depository 
for a lessor for rental payments to be 
made by lessee under a lease, wherein 
bank pays said funds so held to a per- 
son falsely representing herself to be 
the lessor is liable to the rightful 
owners of said funds notwithstanding 
the fact that none of the parties in- 
volved had notice of the death of the 
lessor subsequent to the execution of 
the lease. Claimants are not barred 
from recovery by three year state 
statute of limitations. Letts v. Han- 
cock Bank of Gulfport, Miss., 15 Se. 
Rep. (2d) 422. 61 B. L. J. 163. 


§405. Special deposits. 


Where money is deposited by an 
obligor with its fiscal agent for the 
payment of matured interest coupons 
and the remittances for such payments 
are designated as “payment placed” at 
fiscal agent’s disposal, and the fiscal 
agent carries such money so received in 
separate account and applies it toward 
payment of matured interest coupons 
of the obligor only, and the obligor 
never draws on said account or makes 
demand for payment of any moneys 
accumulated as unpaid balance, it is 
held that such money held by the fiscal 
agent is a trust fund for a special pur- 
pose, and therefore not attachable by a 
creditor of the obligor as property of 
the obligor on a creditor-debtor rela- 
tionship. Schneider v. National City 
Bank of New York, 44 N. Y. Supp. (2d) 
112. 61 B. L. J. 33. 


Where it appears that a mortgagor 
relies upon a trust company to apply 
funds deposited to mortgagor’s account 
to payment of certain legal expenses 
incident to a mortgage transaction, and 
mortgagor gives the trust company 
blank checks for said purpose, and 
mortgagor makes demand for state- 
ment of account, but receives only a 
partial account of disbursements made 
and other payments, the. purpose of 
which mortgagor has no knowledge of, 
are made and checks therefor are not 
returned to the mortgagor, it is held 
that above facts are such to warrant a 
bill in equity for an accounting. Tharp 
v. St. Georges Trust Co., Del.,.34 Atl. 


‘Rep. (2d) 253. 61 B. L. J. 37. 


§406. —Bank’s liability for stolen prop- 


erty. 
See §§1077, 1350. 


Possession of a check unindorsed by 
the payee is not of itself evidence of 
title, inasmuch as it may have been ac- 
quired by fraud or theft. It is the duty 
of a payee receiving such a check for 
deposit where the maker is not in- 
debted to payee to inquire as to the 
reason why check was made payable to 
payees’ order. In the absence of such 
inquiry a bank as payee is Hable to the 
maker for improper diversion of’ its 
funds. Fidelity & Casualty Co. of New 
York v. Hellenic Bank Trust Co., 45 
N. Y. Supp. (2d) 48. 61 B. L. J. 133. 


§410. Public deposits. 


Where statutory limitation is winnes 
upon the authority of public officials to 
deal with public funds, such limitation 
is presumed to be known by all, and a 
bank knowingly receiving funds from 
a public official under circumstances 
contrary to statutes is chargeable with 
notice of the violation and put upon 
inquiry to ascertain the truth. Sea- 


board Surety Co. v. State Savings - 


Bank of Ann Arbor, Mich., 11 N. W. 
Rep. (2d) 321. 61 B. L. J. 21. 


§417. Deposits by trustees. 


Before a bank can be charged with 
negligence in improperly allowing a 
corporation officer to deposit corporate 
funds in the name of said officer, it 
must have knowledge of facts sufficient 
to put it upon notice, and the fact that 
check is payable to corporation does 
not of itself give bank notice that the 
fund is impressed with charitable trust 
for®orporation’ s benefit. If a bank does 
become liable it is only to one who un- 
der the settled doctrine of comniercial 
law is the legal holder, and’not to un- 
known parties in interest, who have 
hidden equities not disclosed at the 
time of the transaction. Kerner, Attor- 
ney General v. Kinsey, Ill, 51 N. E. 
Rep. (2d) 122. 61 B. L. J. 145. 

Where a bank accepts deposit of 
trust funds as such by a purported 
testamentary trustee and bank fails to 


‘require proof of appointment of said 


alleged’ trustee and is later informed of 
trustee’s embezzlements of moneys be- 
longing to one of the trusts and of sub- 
sequent use of funds of another trust 
to make good such embezzlement, it is 


“held that the bank is chargeable with 


full knowledge’ of*trustee’s acts. The 
bank becomes”a guilty participant in 
trustee’s embezzlements and privy to 
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trustees’ fraud, and therefore liable to 
the beneficiary of said trust. Liffiton 
v. National Savings Bank of City of 
Albany, 44 N. Y. Supp. (2d) 770. 61 
B. L. J. 168, 


Deposits in two names—District of 
Columbia. 

Depositor had his brother’s name, 
Herman J. Gibson, appended to his 
bank account so that the brother could 
obtain money if depositor died. The 
word “joint” was not used; there was 
merely the appending of the words “or 
Herman J. Gibson.” The account was 
completely silent as to right of sur- 
vivorship. It was held that the evidence 
was insufficient to establish intention 
of depositor to establish a joint account 
without right of survivorship. Gibson 
v. Industrial Bank of Washington, 
D. C., 36 Atl. Rep. (2d) 62. 61 B. L. J. 
497. - 


§432. Deposits in two names—Massa- 
chusetts. 


A change in a deposit to the joint . 


account of the former owner and an- 
other would operate as a present and 
complete gift in joint ownership if for- 
mer owner clearly intended such a re- 
sult. Such a present gift could be 
made even though the donor retained 
the exclusive right to the income of the 
deposit during her life. Malone v. 
Walsh, Mass., 53 N. E. Rep. (2d) 126. 
61 B. L. J. 599. ; 


§436. —New Jersey. 

Where husband and wife by written 
contract agreed to the tenure of certain 
moneys on deposit in a bank account to 
be their joint property with rig}t of 
survivorship, and the wife prior to hus- 
band’s death withdrew the greater part 
of the money held in said account, it 
was held that such a withdrawal con- 
stituted a severance of the unity of 
interest and possession and destroyed 
the joint tenancy. Kelly v. Kelly, N. J., 
87 Atl. Rep. (2d) 288. 61 B. L. J. 773. 


; $448, —Survivor entitled to fund— 
United States. 


Where a depository agreement is ex- 
ecuted by a decedent and another, and 
where it is stipulated that all sums on 
deposit in bank are owned by both 
parties with right of survivorship, and 
further stipulated that the agreement 
could not be changed nor terminated 
except by the consent of both parties, it 
is held that such agreement created a 
right of survivorship. enforcible under 


Florida statute, which precludes recov- 
ery by decedent’s administrator from 
survivor of deposits thus created. 
Lynch v. Murray, 139 Fed. Rep. (2d) 
649. 61 B. L. J. 479. 


—Rhode Island. 

Where the evidence discloses that the 
pame of a joint owner and the words 
“payable to either or to the survivor” 
were added to the bank account on or- 
der of the decedent testate, not for her 
sole convenience, but with intent to 


divest herself of exclusive ownership 


and control of the account, it is held 
that such evidence is sufficient to war- 
rant that the bank account bécame the 
sole property of the joint owner upon 
the death of the decedent testate. Sul- 
livan v. Dolan, R. IL. 36 Atl. Rep. (2d) 
98. 61 B. L. J. 702. 


§463. Deposits in trust—valid gift or 
trust through medium of trust 
deposit. 

Deposits of money made from time 
to time by a testatrix in her own name 
as trustee for a niece clearly coristi- 
tutes a tentative trust, revocable at 

will. In re Krewson’s Bstate, Pa., 36 

Atl. Rep. (2d) 250. 61 B. L. J. 592. 


EVIDENCE 


§478. Admissibility of evidence. 

In an action against a bank for per- 
sonal injuries sustained by tenant of 
house owned by bank due to defective 
condition of stairway, the by-laws of 
bank pertaining to duties of directors 
are admissible as evidence of authority 
of director to bind bank by agreeing to 
keep premises in same safe and livable 
condition as at the time of the letting. 
The by-laws of bank, however are not 
conclusive on the question of whether 
director could bind bank by agreement. 
The tenants may prove by extrinsic 
evidence that director from whom they 
rented premises had ostensible or ap- 
parent authority to enter into said 
agreement. Fiynn v. South Middlesex 
Co-op, Bank, Mass., 56 N. E. Rep. (24) 
602. 61 B. L. J. 997. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§492. Compensation. 

A trustee, subsequent to his resigna- 
tion and after appointment by a court 
of his successor trustee, may bring an 
action to have the account of himself 
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and his co-trustees approved and his 
liability as trustee discharged. The 
trustee in such action may also be al- 
lowed expenses including attorney’s 
fees. Uihlein v. Albright, Wis., 12 N. W. 
Rep. (2d) 909. 61 B. L. J. 514. 


§404. Powers and duties. 


Where a bank depositor maintains a 
general deposit in bank and a debtor- 
creditor relationship is created there- 
by and the bank pursuant to a power of 
attorney from depositor collects gov- 
ernment checks due depositor on con- 
struction job and applies part of said 
receipts to depositor’s indebtedness on 
demand note and deposits balance to 
depositors’ account, it is held that bank 
is justified in doing so, notwithstanding 
previous notice to it by surety of its 
claim to amounts due depositor on con- 
struction jobs by reason of certain as- 
signments made by depositor in his 
application for bonds of suretyship. 
Trinity Universal Ins. Co. v. First State 
Bank of Liberty, Texas, 179 S. W. Rep. 
(2d) 391. 61 B. L. J. 681. ; 


. Where a trustee has carried out the 
purpose of a trust and the only thing 
remaining to be done is to pay over or 
distribute the principal: to the remain- 
dermen, it is held that such distribu- 
tion can be made by the executor of a 
deceased trustee where the trust itself 
is at an end. In re Luckenbach’s Will, 
45 N. Y. Supp. (2d) 593. 61 B. L. J. 386. 


§495. Collection of assets of estate. 


An ancillary representative in pos- 
session of a negotiable instrument be- 
longing to his decedent, which instru- 
ment was located in the state in which 
the ‘ancillary representative was ap- 
pointed at the death of the decedent 
and came into possession of such rep- 
resentative as an asset of the estate of 
the decedent, is entitled to receive pay- 
ment of such note, and may maintain 
suit thereon against the maker at the 
maker’s domicile notwithstanding a 
domiciliary administration is there 
pending. Michigan Trust Co. v. Chaf- 
fee, N. D., 11 N. W. Rep. (2d) 108. 61 
B. L. J. 66. 


§501. (Personal liability generally—for 

acts of negligence. 

The six year statute of limitations is 
a bar fo an action for damages brought 
by a limited administrator of a dece- 
dent testate against a trust company 
for alleged breach of trust company’s 
express promise or implied duty in fail- 
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ing to exercise due diligence in pre- 
senting will of decedent testate for pro- 
bate where the action is not com- 
menced until more than nine years 
after the fact of decedent testate’s 
death became a matter of public record 
as a result of letters of administration 
granted to public administrator. Scho- 
len v. Guaranty Trust Co. of New York, 
N. Y., 58 N. E. Rep. (2d) 370. 61 
B. L. J. 611. 


§503. Investments—duty to invest and 
care required. 


Where a trust instrument conferred 
upon the trustee power to invest trust 
funds in first mortgages on improved 
real estate, it was held that in the exer- 
cise of that power the trustee was un- 
der a duty to refrain from placing itself 
in a position in which its own interests 
might conflict with the interests of the 
beneficiaries. It might not as trustee 
purchase from itself securities which it 
owned. That is true even though in 
fact the trustee may have been guided 
solely\ by the interests of the benefi- 
ciaries uninfluenced by its own con- 
flicting interests. Marcellus v. First 
Trust & Deposit Co., N. Y. 52 N. E. 
Rep. (2d) 907. 61 B. L. J. 618. : 

Where decedent by will empowers . 
executrix to convert real estate and di- 
rects her to pay moneys received to 
designated trustee for investment, and 
executrix acting under advice of coun- 
sel retains part of the proceeds of the 
real estate in order to provide funds for 
preservation of unproductive real. es- 
tate until sold and invests such funds 
in legal investments, it is held that the 
executrix acted properly in making the 
investments and is not chargeable with 
loss resulting from depreciation in the 
value of the investments. In re Kohler’s 
Estate, Pa., 33 Atl. Rep. (2d) 920. 61 
B. L. J. 45. 


§504. —Retaining decedent’s  invest- 
ments. 

Where a settlor who is also life bene- 
ficiary of a trust reserves the right to 
exercise all the powers of ownership 
insofar as the trust is concerned and 
during her lifetime approved the ex- 
change of trust shares for shares evi- 
dencing a beneficial interest in shares 
of corporate trustee and settlor insists 
that the shares be retained by the 
trustee, and during her lifetime op- 
posed the sale of these shares, it is held 
that such action on the part of the set- 
tlor is an effective estoppel against re- 
maindermen to object to the invest- 
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ment by trustees especially where set- 
tlor is fully apprised of her legal rights 
and the. trustees ‘acted in good faith 
and used sound business judgment in 


retaining the investment. City Bank 
Farmers Trust Co. v. Cannon, N. Y., 51 
N. E. Rep. (2d) 674. 61 B. L. J. 128. 


§506. —Real estate. 


A resident decedent’s estate should be 
administered in the state (New York) 
and the estate investments kept in the 
state. No investments shall be made in 
land or in securities affecting land lo-. 
cated outside the state. The fact that 
statutes permit foreign banking cor- 
poration to qualify as a fiduciary in the 
state does not authorize the adminis- 
tration elsewhere than in the state. In 
re Pessano’s Estate, 45 N. Ba Supp (2d) 
873. 61 B. L. J. 469. 


§507. —Real estate mortgages. 


Where there is proof that a testa- 
mentary trustee violates a provisjon in 
a will limiting investments in mortgage 
loans to sixty per cent of fair market 
value of realty securing loan, such 
proof establishes the negligence of the 
trustee and it is liable for any loss sus- 
‘ tained thereby. In re Mount Vernon 
Trust Co., 45 N. Y. Supp. (2d) 466. 61 
B. L. J. 494. 


§508. —Mortgage participations. 


Where beneficiary of a trust is well 
informed of the circumstances attend- 
ing the adminstration of the trust 
estate by the trustee, and knows of the 
investments made by the trustee and 
acquiesces to the investments and ad- 
ministration of the trust, it is held that 
the court is justified in its refusal to 
surcharge the trustee for loss sustained 
because of said investments. In re 
Waalton’s Estate, Pa., 34 Atl. Rep. (2d) 
484. 61 B. L. J. 250. 


§513. —Investment under provision in 
will. : 


‘Where will gave consultant bank 
veto power over testamentary trustee’s 
proposed ‘changes in investments and 
new investments, offer of two benefi- 
ciaries to waive veto power provision 
of. will was properly rejected by court 
where persons other than those making 
offer had interest in the trust estate 
by way of remainder. U. S. National 
Bank of Portland v. First National 
Bank of Portland, Oreg., 142 Pac. Rep. 
(24) 785. 61 B. L. J. 341. 
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§519. Sale of trust property. 

Where a will by implication created 
a trust, it was held that the provision 
in the will, conferring upon the execu- 
tors the power to sell assets of the 
.estate and to invest ‘and reinvest funds, 
vested in the executors and trustees a 
power of sale of real estate of which the 
testator died seized. The power of sale 
of trust property is conferred by impli- 
cation where it is clear from the terms 
of the entire will that some duty has 
been imposed by the testator on his 
executor or trustee which necessitates 
the exercise of such power to perform 
the duty. Scarborough v. Scarborough, 
N. J., 34 Atl. Rep. (2d) 791. 


§524. Liability of persons dealing with 
trustee. 


The receipt of a check or other nego- 
tiable instrument from a trustee or 
through a trustee is insufficient to 
make the recipient liable for any con- 
version of trust funds by the trustee. 
In order to charge the recipient, a 
stranger, as a party to the misappro- 
priation of a trust fund, the recipient 
must knowingly partake in the breach 
of trust; he must know or have proof 
of facts which in law characterize the 
transaction as a breach of trust. Sutton 
v. Eastern Viavi Co., 138 Fed. Rep. 
(2a) 959. 61 B. L. J. 299. 


§527. Corpus and income. 


During the continuance of an annu- 
ity in the absence of some provision in- 
dicating a contrary intent, any arrear- 
ages in its payment, because of insuffi- 
cient income in any year, can usually 
be made up from surplus income in 
subsequent years. This rule is not ap- 
plicable if the language of a will indi- 
cates that each year is intended to 
stand alone as a _ separate income 
period and any surplus at its close is 


_ clearly appropriated to other purposes. 


Equitable Trust Co. v. Pyle, Del., 34 
Atl. Rep. (2d) 361. 61 B. L. J. 190. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 


Under 12 U. S. C. A. sec. 264, subsec- 
tion 1, paragraph 6, establishing the 
obligation of the Federal Deposit In- 
surance Corporation to pay an igsured 
bank deposit, it is provided that the 
F. D. I. C. in its discretion may require 
proof of claim to be filed before paying 
an insured bank deposit and that in 
any event where the F. D. I. C. is not 
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satisfied as to the validity of the claim 
fur the insured deposit, it may abide 
the termination of litigation over it be- 
fore the claim becomes due. Upon 
claimant prevailing in such litigation, 
the F. D. I. C. would have to pay in- 
terest from the time claim became due 
and costs of suit. Connor v. Federal 
Deposit Insurance Corporation, Vt., 34 
Atl Rep. (2d) 368. 61 B. L. J. 174. 

A depositors’ claim against a state 
bank for repayment of deposit and in- 
terest is governed by state law, not- 
withstanding the fact that deposit is 
insured by Federal Deposit Insurance 
Corporation. Federal Deposit Insurance 
Corporation v. George-Howard, et al, 
55 Fed. Supp. 921. 61 B. L. J. 1028. 


FORGED PAPER 


§549. Forged paper in general. 

Plaintiff, a. depositor in defendant 
bank, upon information from a third 
party concerning his bank account in 
defendant bank went to the bank and 
asked to examine his cancelled checks. 
Upon examination of the cancelled 
checks, plaintiff pronounced a check in 
the sum of $1,750 payable to one 
Williams, a forgery. Plaintiff subse- 
quently brought this action against the 
defendant bank to recover the $1,750 
paid out by the bank on the alleged 
forged check. Defendant bank denied 
the forgery and also claimed failure of 
plaintiff to comply with statutory pro- 
visions concerning notice. There was 
conflicting evidence as to the manner 
in which check was made and as to the 
amount thereof. It was held upon the 
evidence that the plaintiff failed to 
prove the alleged forgery. A preponder- 
ance of the evidence supported judg- 
ment for the defendant bank. Craig v. 
Continental Bank & Trust Co., La., 16 
So. Rep. (2d) 687. 61 B. L. J. 605. 


§550. Liability of bank to depositor 
where bank pays check bearing 
forged signature. 


A deposit of money in a bank on gen- 
eral deposit creates the relation of 
creditor and debtor between the bank 
and the depositor. The debtor bank 
can discharge its liability only by pay- 
ing the money to the depositor, or as 
directed by him. Such bank can not 
discharge its liability to the depositor 
by accepting and paying a forged check 
in the name of the depositor against 
the bank. White v. Georgia R. R. Bank 
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& Trust Co., Ga., 30 S..E, Rep. (2d) 118. 
61 B. L. J. 694. 7 

When a bank is negligent in’ the 
payment of a series of forged checks 
over a long period, it will-not be ex- 
cused merely by reason of the fact that 
negligence is also attributable to the 
depositor, unless the depositor’s negli- 
gence is shown to have been the proxi- 
mate cause of the conduct of the bank 
in paying such checks and of the re- 
sultant damage to it by reason thereof. 
A bank in such event is liable solely 
for the forged checks paid prior to the 
date of the first monthly statement. 
Atlas Metal Works v. Republic Nat. 
Bank, Tex., 176 S. W. Rep. (2d) 350. 
61 B. L. J. 241. 


§551. —Bank held not liable. 


A depositor may not recover from a 
depository bank for loss sustained by 
reason of the payment of checks, each 
bearing. a forged indorsement, when 
such loss is due to the negligence of the 
depositor through his continued, mis- 
placed confidence in his own faithless 
employee who committed the forgeries 
and concealed them from both the de- 
positor and the depository bank. Hill- 
side Dairy Co. v. Cleveland Trust Co., 


Ohio, 53 N. E. Rep. (2d) 499. 61 B. L. J. 
477. 


§552. Drawee may not recover money 
paid on check bearing forged 
signature. : 


A drawee, including the United 
States, upon learning of the forgery of 
a payee’s name on checks issued by one 
of its governmental bureaus, must give 
prompt notice to prior parties. Failure 
of drawee to notify prior parties result- 
ing in payment of said checks bars the 
drawee from recovery against an in- 
dorser for the amounts of the checks 
bearing the forged indorsements. This 
was decided in the case of United 
States v. First National Bank of Chi- 
cago, 138 Fed. Rep. (2d) 681. 61 B.L. J. 
233. 


§561. Liability of drawee bank to 
drawer where check paid on 
forged indorsement—where in- 
dorsement forged by agent or 
employee of drawer. 

The rigid rule of duty imposed upon 
a bank to know at all hazards the sig- 
natures of its depositors, with whose 
signatures it is familiar, does not apply 
to indorsements of payees, with whose 
signatures they are seldom familiar. 
This was decided in the case of Oxford 
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Production Credit Ass’n v. Bank of 
Oxford, Miss., 18 So. Rep. (2d) 384. 61 
B. L. J. 365. 


§564. Drawee bank may recover money 
paid on forged indorsement. © 

As between banks clearing through 

clearing house under clearing house 


rule requiring guaranty: of prior in-. 


dorsements, if a guaranty of prior in- 
dorsement contributes to or wholly 
causes final payment of check by 
drawee, the drawee is entitled to relief 
against guarantor where an indorse- 
ment in fact is a forgery or is unau- 
thorized. Hibernia National Bank in 
New Orleans v. National Bank of Com- 
merce in New Orleans, La., 16 So. Rep. 
(2d) 352. 61 B. L. J. 447. 


§572. Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 


A bank cannot pay out money and 
charge the amount to a general deposi- 
tor’s account except upon the order of 
the depositor, and where the money is 
paid out upon a forged indorsement of 
the payee’s name, it is held that the 
bank acts at its peril in not determin- 
ing the genuineness of the indorsement, 
and it cannot relieve itself of liability 


by showing that the money was paid 
out in good faith. First National Bank 
of Atlanta v. American Surety Co., Ga., 


30 S. E. Rep. (2d) 402. 61 B. L. J. 763. 


‘Where state statutes provide that no 
bank which has paid and charged to 
the account of a depositor any money 
on a forged or raised check issued in 
the name of said depositor shall be 
liable to said depositor for the amount 
paid thereon unless either, within one 
year after actual written notice to said 
depositor that vouchers representing 
payments charged to the account of 
said depositor for the period during 
which such payment was made are 
ready for delivery, or in the event no 
such notice has been given, within one 
year after the return to said depositor 


of the vouchers representing such pay- 


ment, said depositor shall notify the 
bank that the check so paid is forged 
or raised; and where depositor is a 
township and the vouchers or cancelled 
warrants or checks are returned by the 
bank to the duly elected, qualified and 
acting clerk-treasurer of the trustees 
of township, it is held that the town- 
ship owning the funds and not the 
clerk-treasurer or the trustees of 
township is the depositor. American 
Surety Co. of N. Y. v. Cortland Savings 


& Banking Co., Ohio, 55 N. E. Rep. (2d) 
583. 61 B. L. J. 760. 


§587. Check payable to fictitious payee. 


Under Negotiable Instruments Law, 
a check is not payable to bearer where 
it is payable to a fictitious or nonexist- 
ing payee, unless the drawer knew at 
the time the check was: delivered that 
the payee was fictitious or nonexistent. 
A payee of a check whose name is 
wrongly designated or misspelled has 
the right to indorse it only where he is 
the payee to whom the drawer intended 
it should be payable and not otherwise. 
Jorgenson Chevrolet Co. v. First Na- 
tional Bank of Red Wing, Minn., 14 
N. W. Rep. (2d) 618. 61 B. L. J. 809. 


§593. Ratification of forgery. 


Where unauthorized signature does 
not amount to a forgery as defined by 
criminal statute, it may be ratified and 
a party who with full knowledge of the 
facts receives and retains the proceeds 
or benefits of his unauthorized signa- 
ture upon an instrument is considered 
to have ratified the signature. Strader 
v. Haley, Minn., 12 N. W. Rep. (2d) 608. 
61 B. L. J. 483. 


§596. Proving forged indorsement. 


In action by depositor for bank bal- 
ance, bank had burden of showing that 
disputed check for $300 which it had 
paid was genuine check of depositor. 
Levin v. Northwestern National Bank, 
Pa., 35 Atl. Rep. (2d) 769. 61 B. L. J. 
370. 


GIFTS 


§606. Gifts of bank deposits. 


Where a husband deposits his own 
funds in an account in his name and 
that of his wife, intending to retain 
domination over it, use it at his own 
Pleasure and for his own purposes, and 
at the same time also clothes his wife 
with power only to draw upon it, if in 
any contingency it becomes necessary 
or convenient, it is held that the 
moneys drawn by the wife of the de- 
cedent are properly incorporated as a 
part of the decedent husband’s estate. 
Kelly v. Kelly, N. J., 35 Atl Rep. (2d) 
618..61 B. L. J. 381. 


Delivery of a bank book to a third 
person by its owner, prior to owner 
being taken to a hospital, with direc- 
tions that if anything happened to 
him, his nephew was to have the book, 
is insufficient delivery to effect a valid 
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< sift causa mortis” of the bank book 
and the money represented thereby. 
The third party is the owner’s agent 
and as such his authority is terminated 
upon the owner’s death. In re Card- 
well’s Estate, 43 N. Y. Supp. (2d) 773. 
61 B. L. J. 62. : 


§607. Transactions held valid as gifts 
of deposits. 


Where decedent made a gift of 
moneys in a savings bank to a cousin 
by delivering the passbook to her, and 
uncontradicted testimony established 
that decedent had made a present valid 
gift of the proceeds of said bank ac- 
count, it was held that the delivery of 
the passbook to the cousin was suffic- 
ient to effectuate the gift of the moneys 
on deposit. In re Welsh’s Estate, 49 
N. Y. Supp. (2d) 591. 61 B. L. J.. 927. 


§608. Contents of safe deposit box. 


The words “for A. B.” written by de- 
cedent on envelopes containing per- 
sonal property found in decedent’s safe 
deposit box, do not by themselves and 
without other supporting proof estab- 
lish prima facie evidence of a com- 
pleted gift, nor do such words estab- 
lish the holding of the property by de- 
cedent as agent or trustee. The words 
indicate a mere intention on the part of 
decedent to confer a gift in the future. 
In re Solot’s Estate, 50 N. Y. Supp. (2d) 
401. 61 B. L. J. 1084, 


HOLDERS IN DUE COURSE 


§627. Definition of holder in due course. 


A promissory note executed in a 
specified sum in payment of materials 
furnished and work done is a negoti- 
able instrument. Hardy v. C. I. T. 
Corporation, Mich., 13 N. W. Rep. (2d) 
281. 61 B. L. J. 512. 


§630. Holder must take without notice 
of defect. 


A payee of a bank draft given by an 
agent of the payee to payee’s collector 
in settlement of the agent’s account 
with payee, which settlement is subject 
to final approval of New York office of 
payee and where payee has notice of 
defect in draft, it being notified by em- 
ployer of its agent that final payment 
on draft had been stopped prior to 
final approval of the payee’s New York 
office, is not entitled to payment of the 
draft on the ground that the payee is 
not a bona fide holder in due course. 
Such money as evidenced by the bank 
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draft is a trust fund capable of identi- 
fication and traceable to the true owner 
who is entitled to it where no superior 
rights of an innocent third person have 
intervened. Michigan Nat. Bank v. 
American Express Co., Mich., 11 N. W. 
Rep. (2d) 875. 61 B. L. J. 137. 


Maker executed and delivered a note 
to the president of a company for the 
specific purpose of obtaining a lean 
from a bank to the maker. The presi- 
dent of the company had the note in- 
dorsed by the bank without recourse 
and by the company, by its president, 
without the maker’s knowledge or con- 
sent. The president of the company 
allowed the bank to pledge the note 
with Reconstruction Finance Corpora- 
tion as collateral to secure an increase 
of the company’s loan. It was }peld 
that the pleadings and evidence were 
insufficient to.take case to jury on 
question of whether Reconstruction 
Finance Corporation took note in bad 
faith and therefore was not a holder in 
due course. Newton v. Reconstruction 
Finance Corporation, Tex., 173 S. W. 
Rep. (2d) 510. 61 B. L. J. 49. 


§631. —Where holder is not charged 
with notice. 


Where one purchasing furniture exe- 
cutes a note and conditional sales con- 
tract, and the note and sales contract 
are subsequently sold by the payee to 
a finance company, and the sales con- 
tract contains provision that no war- 
ranties with reference to the furniture 
purchased are made, it is held that the 
purchaser can not refuse to make fur- 
ther payments on the note because of 
alleged defects in the furniture, not- 
withstanding the fact that purchaser 
notifies finance company of defects 
after the note is negotiated. The note 
is negotiable and the finance company 
is a holder in due course. B. A. C. 
Corporation v. Cirucci, N. J., 35 Atl. 
Rep. (2d) 36. 61 B.L. J. 282. 


§632, —Purchaser held put on notice. 


A holder in due course of a note for 
the unpaid balance of purchase price of 
air conditioning unit, which note is as- 
signed to the holder simultaneously 
with a conditional sale contract, is bur- 
dened with the obligations imposed by 
the contract and as such assignee of 
note and contract is subject to all the 
defenses existing against the assignor, 
seller of the’ equipment. State Nat. 
Bank of El Paso, Tex., v. Cantrell, 
N. M., 143 Pac. Rep. (2d) 592. 61 


B. L, J. 459. 
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A bank, indorsee of a negotiable sales 
note, which on its face showed a charge 
of $264.96 for a debt of $225.00 for the 
balance of purchase price of certain 
equipment, is chargeable with notice 
of usury inherent in said note, and is 
held not to be a holder in due course 
without notice. A bank having such 
knowledge at the time of the discount- 
ing cannot enforce the obligation 


against the maker of said note. Morris 
Plan Bank of Schenectady v. Foulds, 
47 N. Y. Supp. (2d) 920. 61 B. L. J. 818. 


§633. —Receiving paper belonging to 
principal in payment of agent’s 
debt. 

Under the provisions of the Negoti- 
able Instruments Law, Consol. Laws 
c. 38, sec. 98 where one delivers to his 
agent his check drawn to the order of 
a designated payee for delivery to said 
payee and the proceeds of said check 


are to be used to pay certain obliga- 


tions of a corporation in which the 
agent is a stockholder, it is held that 
the burden is on the payee to prove 
that he, or some person under whom 
he claims, acquired title to the check 
as a holder in due course. The check 
itself is constructive notice that the 
funds représented thereby are funds of 
the drawee of the check which cannot 
be applied in payment of the agent’s 
personal indebtedness without inquiry 
of the principal (drawer). Munn v. 
Boasberg, 53 N. E. Rep. (2d) 371. 61 
B. L. J. 520. 


§640. Holder must take instrument be- 
fore maturity. 

Where a preponderance of evidence 
shows that maker’s signature on a 
principal note and the maker’s indorse- 
ment of a collateral mortgage note are 
forgeries, it is held that a holder who 
acquires said notes after maturity is 
barred from recovery against maker 
thereof. Thompson v. Jones, La., 17 
So. Rep. (2d) 5. 61 B. L. J. 721. 


8644. Holder must take for value. 


Where a person takes either currency 
or a negotiable instrument in payment 
of or as credit upon, an antecedent 
debt, such person is held to be a taker 
for value. The receipt in good faith of 
said currency in payment of an existing 
debt, by such person, precludes re- 
covery or repayment of the same, not- 
withstanding the fact that the cur- 
rency paid has been embezzled or stolen 
by the one who makes the payment. 
Burnett’s Trust v. Farmers State Bank 
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in Mexia, Tex., 175 S. W. Rep. (2d) 453. 
61 B. L. J. 178. 


§647. —Paper received as collateral. 


' A holder of a note secured by chattel 
mortgage is not precluded from re- 
covery against indorsers of note be- 
cause of holder’s failure to intervene 
in a lessor’s suit to subject mortgaged 
property to lessor’s lien. Central Sav- 
ings Bank & Trust Co. v. Oil Field 
Supply & Scrap Material Co., La., 17 
So. Rep. (2d) 273. 61 B. L. J. 842. 


§652. Rights of holder in due course— 
want or failure of consideration 
not a defense. 


An action was brought by an in- 
dorsee without recourse of a note given 
for tuition of maker’s son. The maker 
contended said tuition was never fur- 
nished. Evidence showed that the in- 
dorsee knew that the note was given 
for tuition, but no evidence-was shown 
that indorsee was not an innocent 
holder for value. It was held that such 
evidence was not sufficient to give 
notice to the indorsee of any defect in 
the note or to authorize as against the 
indorsee the defense of failure of con- 
sideration. Leonard v. Aviation Credit 
Corporation, Ark., 181 S. w. Rep. (2d) 
928. 

The defense of breach of warranty is 
not pleadable by maker of note in an 
action on note brought by the indorsee 
of the original payee, where at the time 
the indorsee of payee receives note 
executed by maker, there was yo 
failure of consideration or breach of 
warranty between the payee (seller) 
and maker (buyer). The indorsee is 
held to be a holder in due course and 
subsequent breach of seller’s warranty 
is not. pleadable by buyer. Cotton v. 
John Deere Plow Co., Ala., 18 So. Rep. 
(2d) 727. 61 B. L. J. 1110. 


§653. —Fraud not a defense. 

Where a_= stockholder surrenders 
shares of stock for transfer to stock- 
holder of notes of purchaser of cor- 
porate property, such surrender on the 


' part of the stockholder constitutes suf- 


ficient consideration to render stock- 
holder a holder in due course. The 
defense of fraud with reference to the 
original transaction between purchaser 
and corporate officers pertaining to the 
sale of the corporate property cannot 
be raised against the stockholder, who 
is a holder in due course. McKinney v. 
Gillmore, Mich.,-11 N. W. Rep. (2d) 841. 
61 B. L. J. 160. 
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§660. Burden of. proof. 


Where party sued on a negotiable in- 
strument is already bound before the 
alleged defective title is acquired, the 
presumption of holder in due course 
continues and the burden of proof that 
the holder is not a holder in due course 


is on the defendant. In an action | 


agaipst drawer where plaintiff becomes 
owner of negotiable money order be- 
fore it is overdue and without notice of 
infirmity in the instrument or defect in 
title of the person negotiating it, the 
prima facie case of holder in due course 
remains with the plaintiff notwith- 
standing the plea of forgery by the 
drawer. The drawer is required to 
prove the defense of forgery set up 
by him by proper and-competent evi- 
dence. Belmont-Central Exchange, 
Inc., v. Jacobs, Ill., 54 N. = Rep. (2d) 
704. 61B.L. J. 690. 


Where maker of note testifies that he 
had given note by mistake without 
.stating what the mistake consisted of 
or how it arose, and that reference to 
repairs in the note was put in by mis- 
take, and that he was not liable for any 
repairs, it is held that such testimony 
is insuffiicent to sustain defense of 
mistake. The maker has burden to 
present evidence ‘sufficient to sustain 
such a defense and he must do more 
than merely suggest a defense. Sheri- 
ger v. Gruner, D. C., 34 Atl. Rep. (2d) 
35. 61 B. L. J. 267. 

. The Uniform Negotiable Instruments 
Act, by vesting title of transferor in 
transferee without formal indorsement 
of a promissory note, entitles the 
transferee to maintain an action in his 
own name on said note. However, in 
order for such a transferee to maintain 
an action against the maker of a note 
so transferred,’ the transferee must 
offer evidence of transfer to it by 
transferor and that such transfer was 
for value. Bonuso v. Shroyer Loan & 
Finance Co., D. C., 37 Atl. Rep. (2d) 
760. 61 B. L. J. 921. 


INDORSEM ENTS 


§674. Misia of indorsement. 


The rule that the form of negotiable 
instrument revealing. an agency put 
transferee on notice’ is applied only 
- where form reveals a possible want of 
authority by a ‘fiduciary. Macklin v. 
Macklin, Mass., 53 N. E. Rep. (2a) 86. 
61 B. L. J. 502. 


Administrator of an estate under 
order of probate court transferred to 
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plaintiff, as trustee, a note which was 
part of unliquidated and undistributed 
assets of the estate. Subsequent there- 
to plaintiff brought suit thereon in his 
own name. It was held that plaintiff, 
as trustee, was the legal owner of the 
note and could bring suit on the note 
in his own name, notwithstanding the 
fact. that the note was transferred to 
him without indorsement. Memmel v. 
Thomas, Kans., 181 S. W. Rep. (2d) 168. 
61 B. L. J. 914. 


§687. Entire instrument must be in- 
dorsed. 


Where there has been a purported 
indorsement of a whole negotiable in- 
strument in separate parts to two or 
more transferees, such transferees take 
legal title to their several shares and 
may sue together or any one or more 
may sue provided the other transferees 
are brought in as parties. Blake v. 
Weiden, N. Y., 51 N. E. Rep. (2d) 677. 
61 B. L. J. 154. 


§694. Payment by discharged indorser. 


Where a maker of a note makes part 
payments on note and subsequent re- 
newals thereof to payee and payee ac- 
cepts renewal notes which are not in- 
dorsed by the indorser of the original 
note, such payments and acceptance of 
renewal notes constitute a release of 
the indorser under state law, and inas- 
much as the indorser is not liable, the 
subsequent acceptance of new note 
without consent of the indorser is itself 
sufficient to discharge indorser. Trustee 
in bankruptcy is entitled to turn over 


order of amount paid by executors of 


indorser’s estate inasmuch as the in- 
dorser’s estate is not legally liable for 
payment of renewal note. First Bank 
of Marianna, Fla., v. Pinckney, 139 Fed. 
Rep. (2d) 575. 61 B. L. J. 361. 


§696. Special indorsements. 


A purchase money mortgage note not 
conforming with statutory provisions 
that note shall contain an indorsement 
denoting purpose for which it is given 
and further -providing that. subsequent 
thereto that the note shall-not be nego- 
tiable and that no liability shall be en- 
forced thereon except by foreclosure of 
mortgage property, bars enforcement 
of liability on the note, not only against 
the makers but also. against the guar- 
antors, even though the note is in the 
hands ofthe F. D. I. C. through a closed 
bank. Federal Deposit Insurance Cor- 
poration v. Steensland, S. D., 15 N. W. 
Rep. (2d) 8 61 B. L. J. 1031. 
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§698. Restrictive indorsement—indorse- 
ment for collection. 

A promissory note was assigned to 
indorsee by a bank five years prior to 
its dissolution. The bank was dissolved 
by the Secretary of State for nonpay- 
ment of the annual fee. It was held 
that since the bank could not have 
maintained an action on the note pay- 
able to it, indorsee for collection only 
_ of such note could not maintain a suit 
to recover thereon. Follett v. Clark, 
Wash., 148 Pac. Rep. (2d) 536. 61 
B. L. J. 288. 


§700. —Indorsement to “any bank.” 


A bank, as holder of checks, is under 
a statutory duty to determine the 
genuineness of the indorsements, and 
when the bank presents the checks for 
payment with a warranty, express or 
implied, that the indorsements are in 
all respects regular, it thereby makes 
itself liable to the drawer or drawee if 
it afterwards is shown that the checks 
are forged. National Metropolitan 
Bank v. United States, 142 Fed. Rep. 
(2d) 474. 61 B. L. J. 757. 


INTEREST 


§746. Interest on deposits. 


Where depositor maintains various 
accounts in a savings bank in excess 
of $7,500 allowed by Section 237 of the 
Banking Law of New York, it is held 
that there can be no recovery of inter- 
est on such savings bank deposits in 
excess of $7,500 notwithstanding the 

.fact that the savings bank knows that 
the various accounts belong to deposi- 
tor at the time it accepts and retains 
such deposits. Hoeffler v. American 
Savings Bank,, 47 N. Y. Supp. (2d) 327. 
61 B. L. J. 607. 


§753. Time when interest starts to run. 


Where a bank acting as depository 
for a lessor of rentals under oil, gas 
and mineral lease received by the bank 
from lessee’s assignee is chargeable 
with interest on said rentals, interest 
should begin as of the date demand is 
made upon the bank for the payment 
of the money. Letts v. Hancock Bank, 
Miss., 15 So. Rep. (2d) 775. 61 B. L. J. 
303. 
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LETTERS OF CREDIT 


§766. Letters of credit. 


A bank is answerable for any dam- 
ages properly traceable to any lack of 
reasonable diligence it may display 
while acting, although gratuitously, as 
the plaintiff's agent in cabling a 
Spanish bank at the plaintiff's request 
and expense for permission to change 
a straight letter of credit issued to 
plaintiff to a negotiable one. Raphet 
v. National City Bank of New York, 48 
N. Y¥. Supp. (2d) 638. 61 B. L. J. 923. 


§767. —Bank’s refusal to pay. 


Where letters of credit stipulate that 


the issuing bank agrees to honor seller’s 
drafts accompanied by documents 
showing shipment “c. i. f.” under the 
term “c. i. f.” the seller has the option 
of prepaying freight charges or deduct- 
ing it from the invoice. The issuing 
bank’s refusal to accept the drafts on 
ground that invoices showed deduction 
of the freight by the seller is a repudia- 
tion of the letters of credit. Dixon 
Irmaos & Cia, Ltda. v. Chase National 
Bank of City of New York, 53 Fed. 
Supp. 933. 61 B. L. J. 465. 


- LIEN AND SET-OFF 


* Bank’s Lien or Right of Set-off Against 
Depositor 


See also §§1249, 1256. 


§771. Lien and set-off in general. 


Where plaintiff, liquidator of a 
Japanese bank, New York Agency, 
brings an action on bills of exchange 
drawn in Japan by a Japanese corpora- 
tion upon defendant drawee in New 
York, payable to the order of the 
Japanese bank and drawee admits the 
drawing of the bills and the acceptance 
there, but asserts that Japanese bank, 
although named as payee, never ac- 
quired the bills for value and was a 
mere agént for the collection thereof 
for the drawer, which allegedly owed 
money to the drawee, it is held that 
drawer’s defense of set-off and coun- 
terclaim raise issues of fact preventing 
the plaintiff's motion for the entry of 
summary judgment. Yokohama Specie 
Bank, Ltd., New York Agency, v. Mil- 
bert Importing Co., 44 N. Y. Supp. (2d) 
71. 61 L. J. 55. 
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§792. Special deposits. 


Where depositor maintaining a spe- 
cial account in a bank for the benefit 
of a finance company, which is flooring 
cars for the depositor under trust 
agreements, is also indebted to the 
bank, and the bank, under a claim of 
bank’s lien applies a portion of the 
funds on deposit in said special account 
to cover the balance due it, it is held 
that such special account is not subject 
to banker’s lien. The funds on said de- 
posit in said special account being im- 
properly withheld, the bank is liable 
for interest from the day the funds are 
so withheld. Commercial Discount Co. 
v. Bank of America Nat. Trust & Sav- 
ings Agsn., Cal., 142 Pac. Rep. (2d) 484. 
61 B. L. J. 395. 


§799. Unmatured debt of depositor. 


Where evidence failed to show that 
a decedent who had deposited $2,450 
with a bank as depositor was insolvent 
or had perpetrated a fraud in connec- 
tion with a note of $800 which did not 
become due until a date subsequent to 
his death, it was held that the bank 
had no right to offset the unmatured 


‘debt against the $2,450 due the decedent 


as depositor. Gilmartin v. Osborne 
Trust Co., 44 N. Y. Supp. (2d) 939. 61 


B. L. J. 194. 


MAKER 


§831. Liability of maker. 


The maker of a promissory note exe- 
cuted to a corporation cannot defeat 
an action on the note by one holding 
the same as indorsee, on the ground 
that the transfer is ultra vires (acts 
not within powers conferred upon a 
corporation by the act of its creation), 
at least in the absence of notice to the 
holder of the want of power of the cor- 
poration to assign or transfer it. The 
fact that the maker of the note is a 
member of the corporation to which 
the note is originally made does not 
alter the above rule. Iowa Federa- 
tion of Women’s Clubs v. Dilley, Iowa, 
12 N. W. Rep. (2d) 815. 61 B. L. J. 377. 


§832. —Joint makers. 


A warrant of attorney in a promis- 
sory note authorizing any attorney at 
law to appear in any court of record 
after the note becomes due and to 
waive the issuing and service of pro- 
cess and confess a judgment against 
any or all of the makers of said note is 


| 
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a joint and several authorization as to 
the makers. Such warrant authorizes 
the entry of appearance, waiver of 
process and confession of a judgment 
as to any or all of the makers, and the 
death of one of the makers of the note 
does not revoke such warrant of attor- 
ney as to any surviving maker. . Frey 
v. Cleveland Trust Co., Ohio, 55 N. E. 
Rep. (2d) 416. 61 B. L. J. 851. 


A promissory note signed by indi- 
viduals, without reference to any part- 
nership, raises the presumption that it 
is the individual contract of the makers. 
In order to hold the individuals as 
partners it is not sufficient to show that 
a partnership existed between the 
makers, It must be further shown that 
the consideration of the note was ad- 
vanced to the partnership and the note 
accepted on the credit of the partner- 
ship. Meyer v. Linch et al, Nebr., 15 
N. W. Rep. (2d) 317. 61 B. L. J. 1020. 


MORTGAGES 


Chattel Mortgages 
§865. Necessity for filing. 


Where a dealer purchases automo- 
biles from a distributor and executes 
negotiable mortgage notes on automo- 
biles bought, payable to a credit cor- 
poration which advanced purchase 
price and the notes are indorsed 
by the distributor, it is held that the 
distributor is not liable to the credit 
corporation, where the security (mort- 
gage on automobiles) is lost because of 
credit corporation’s failure to comply 
with its obligation to record the chattel 
mortgage. Commercial,Credit Corpora- 
tion v. Joseph Greco Motor Co., La., 16 
So. Rep. (2d) 660. 61 B, L. J. 614. 


Real Estate Mortgages 
§890. Mortgage participation. 


A trust company prior to liquidation 
sold its assets to the Federal Deposit 
Insurance Corporation (hereinafter 
called the corporation) for an amount 
equal to trust company’s deposit lia- 
bilities. As part of the sale the cor- 
poration acquired trust company’s bond 
and mortgage participation certificates. 
It was held that the corporation ac- 
quired only trust company’s: interest 
in the mortgages and property securing 
certificates issued to the public and not 
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any interest of holders of said trust 
company’s bond and mortgage certifi- 
cates. In re Mutual Trust Co. of West- 
chester County, 48 N. Y. Supp. (2d) 707. 
61 B. L. J. 904. 


Where trust company issues. certifi- 
cates of participation in mortgage pook 
which stipulate that trust company can 
issue.to itself a certificate representing: 
an interest in such pool but that such, 
certificate shall not be a claim against. 


‘the pool until all other certificates are 


paid and retired, as between holders 


‘of certificates and holders of certifi- 


cates issued by receiver of insolvent 
trust company, representing share of 
the trust company therein, it is held 
that upon insolvency of the trust com- 
pany all holders of prior certificates are 
entitled to payment of principal in full 
with interest before any payment is 
made to holders of certificates issued 
by receiver representing interest of the 
trust company. In re First National 
Bank and Trust Company of Monessen 
Trust Department Mortgage Pool, Pa., 
38 Atl. Rep. (2d) 15. 61 B. L. J. 816. 


MUNICIPAL WARRANTS 


§898. Payment of stolen warrants. 


Where a state warrant indorsed in 
blank is stolen or lost by the true 
owner, a purchaser for value and with-e 
out knowledge from the thief or finder 
acquires no title thereto. Sebring, 
State Treasurer v. Fagin, Okla., 141 
Pac. Rep. (2d) 792. 61 B. L. J. 41. 


NATIONAL BANKS 


§900. State control of national banks. 


Under Federal Reserve Act, sec. 11 
(K), as amended, 12 U. S. C. A. sec. 
248 (K), the scope of a national bank’s 
trust activities is limited to the locality 
in which the bank is authorized to do 


business. Under [Illinois statute (Ill. 
Rev. Stat. 1941, chap. 16%, par. 9) which 
prohibits branch ‘banks, a Missouri na- 
tional bank cannot maintain a branch 
or additional office in Illinois. The re- 
fusal to issue a certificate permitting 
the Missouri bank to do a trust busi- 
ness in Illinois is not a discriminatory 
action against petitioning bank. Boat- 
men’s National Bank of St. Louis: v. 
Hughes, Ill., 53 N. E. Rep. (2d) 403. 61. 
B. L. J. 555. 
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33908. Powers of national banks gen- 
erally—holding real estate. 

A national bank holding substantial 
interest in liquidating trusts may act in 
behalf of all parties interested notwith- 
«standing the interest of such others in 
each of the properties subject to the 
trust, if such action is thought neces- 
ssary or advisable to preserve the in- 
tterests of the bank. Such action is not 
ultra. vires, against public policy, or 
in violation of state statute prohibit- 
ang banks from becoming guarantors. 
Margolis v. Uptown Nat. Bank of Chi- 
ago et al, Ill., 56 N. E. Rep. (2d) 478. 
61 B. L. J. 937. 


NEGOTIABILITY 


$936. Stipulations in general not affect- 
ing negotiability. 

A stipulation in a note providing for 
<ompensation of attorney for collection 
fees incurred if note is not paid. at*ma-. 
turity is held to be an enforceable 
contract. Attorneys’ .fees incurred 
under conditions set out in the note 
are held to be part of the same obliga- 
tion as principal of and interest on the 
note. Merchants & Planters Bank v. 
Forney, Va., 31 S. E. Rep. (2d) 340. 61 
B. L. J. 1088. 


A note containing a clause confessing 
judgment (cognovit) which clause is 
illegal under statute, but contained 
other provisions legal in every respect, 
is not rendered entirely void because 
«of the inclusion of the illegal clause. 
Ritchey v. Gerard, N. M., 152 Pac. Rep. 
42d) 394. 61 B. L. J. 1097. - 


Under salesman’s employment con- 
tract acknowledging indebtedness on 
mote, amount of which was to be de- 
<lucted from commissions when the 
ssalesman’s earnings amounted to $8,000, 
provision for payment had to do only 
with time and method of payment and 
«iid not absolve salesman from liability 
of note because his earnings did not 
reach $8,000 in view of parties’ contrary 
understanding as disclosed by corre- 
sspondence between them. Evans Prod- 
aicts Co. v. Beale, Mich., 14 N. W. Rep. 
(2d) 498. 61 B. L. J. 784. 


3957. Instrument must be certain as to 
time of payment — instruments 
payable on or before certain 
date. 

Where no evidence is presented of 
~when a due date blank on a promissory 
mote was filled in, the presumption is 
that the blank was filled in when the 
mote was executed. This is particularly 


so when the rights of a third party as 
a possible holder in due course are in- 
volved. In re Feldman’s Estate,’ IIl., 
56 N. E. Rep. (2d) 405. 61 B. L. J. 1001. 


§962. Provisions for extension of time. 


A provision in a promissory note that 
the note may be extended without 
notice from time to time at holder’s 
option is valid and binding upon the 
makers thereof in the absence of fraud. 
Simpson v. Yarborough, Tex., 175 S. W. 
Rep. (2d) 630. 61 B. L. J. 391. 


§976. Conflict of laws. 

Where note and renewals thereof are 
executed in New York by joint makers, 
and trust agreements between credi- 
tors, legatees and executors of de- 
ceased joint maker’s estate showed a 
clear intent to preserve creditor’s rights 
against said estate without diminution, 
the payee’s subsequent release of sur- 
viving joint maker of the note, reserv- 
ing rights against deceased maker’s 
estate, was governed by the law of New 


‘York and not by the law of Michigan, 


where the trust agreements were exe- 
cuted and the trust property was 
located. Waters et al v. Manufacturers 
Trust Co., 143 Fed. Rep. (2d) 383. 61 


L. J. 992. 
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OFFICERS AND EMPLOYEES OF 
BANKS 


§1095. Liability of bank for cashier’s 
act. 

When money is specially deposited to 
be paid on a condition imposed for the 
depositor’s benefit, the bank has no 
right to pay any part of such money 
on the depositor’s check until the con- 
dition is complied with. Henderson v. 
National Bank of Greeley, Colo., 142 
Pac. Rep. (2d) 480. 61 B. L. J. 28.. 

Where a cashier of a national bank 
who was also financial manager of a 
corporate depositor induces a person 
to borrow money from the bank on said 
person’s note for the accommodation 
of the cashier to liquidate corporate 
depositor’s overdraft which exceeds 
corporate depositor’s legal credit limit, 
under agreement between borrower and 
cashier to apply proceeds due corporate 
depositor under a government contract 
to liquidate note, it is held that the 
bank is chargeable with cashier’s 
knowledge and the agreement operates 
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as an assignment of money due cor- 
porate depositor for payment of bor- 
rower’s note. Tittle v. State Nat. Bank 
of Marshall, Texas, 179 S. W. Rep. (2d) 
1010. 61 B. L. J. 711. 


§1116. Rights of directors advancing 
money to bank. 


Where a director of a state bank 
makes a contribution as a member of 
said board of directors to the bank for 
the purpose of enabling said bank to 
make up for depreciation of its bond 
account, and an agreement is executed 
by the members of the board of direc- 
tors, and there is no evidence to show 
that the directors acted in their official 
capacity as a board, in the execution of 
said agreement, it is held that such 
agreement insofar as the bank is con- 
cerned is not a valid contract. Farmers 
& Merchants Bank of Hureka v. Bo- 
land, Mo., 175 S. W. Rep. (2d) 989. 61 
B. L. J. 253. 


§1131. Liability of bank for act of teller. 
Where plaintiff corporation’s secre- 
tary, also a teller for defendant bank, 
cashed a check payable to teller’s order 
as plaintiff corporation’s secretary and 
teller appropriates proceeds individ- 
ually, and it is shown that teller is act- 
ing for plaintiff and not as agent of de- 
fendant bank, it is held that such facts 
alleged in an affidavit of defense by de- 
fendant bank, state a valid and suffic- 
ient defense to plaintiff’s cause of ac- 
tion to recover proceeds of the check 
cashed by defendant bank. J. C. Oil 
and Gas Co. v. Rankin Bank, Pa., 36 
Atl. Rep. (2d) 859. 61 B. L. J. 935. 


PAYEE 


§1202. Construction of instrument as to 
payee. 

Where installments of payments 
purchased were to be held in escrow by 
an attorney and the purchaser’s notes 
‘were made payable to the order of the 
attorney, it was held that the attorney 
as a holder of the note could sue there- 
on in his own name. Bernstein v. 
Wittner, 44 N. Y. oy (24) 357. 61 
B. L. J. 72. 

Where payee stipes is not in-- 
corporated at time notes are executed 
and delivered by maker but its cor- 
porate existence began sixteen days 
later, the maker is liable under Florida 
law to holder in due course, The maker 
is estopped from denying payee cor- 
poration’s legal existence at time of the 
general delivery of the notes. Alropa 
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Corporation v. Myers, 55 Fed. Supp. 
936. 61 B. L. J. 1076. 


PAYMENT 


§1214. Part payment of note. 


Where one responsible as indorser 
for payment of a promissory note, pro- 
viding for payment of monthly install- 
ments, makes payment of delinquent 
installments due thereon,, such pay- 
ment does not extinguish the maker’s 
indebtedness. The holder has the right 
to accelerate the maturity date of said 
note where the note provides for such 
acceleration and may bring action 
against maker for balance due not- 
withstanding that such indorser is 
beneficial holder as to installments 
paid. Cook v, Service Fimance Cor- 
poration, Tex., 179 S. W. Rep. (2d) 5 
61 B. L. J. 925. 


§1216. Discharge of 

When the maker of the note pleads 
payment and files with his answer the 
receipt of the payee showing payment 
and satisfaction in full, the burden then 
shifts to the payee and if payee is un- 
able to show that payment as disclosed 
by receipt and check pleaded by the 
maker is not full payment or complete 
liquidation of the note as shown by 
the receipt and that there was still a 
balance of note unpaid, it is held that 
a judgment may be properly directed 
for, the maker. Keeton v. Kennedy, 


Ky., 174 8. W. Rep. (2d) 781. 61 B. L. J. 


279. 


§1245. Bank’s liability for refusing de- 
positor’s check. 


A bank is liable to a depositor in 
damages for his arrest and imprison- 
ment on a charge of obtaining money 
under false pretenses, when it erron- 
eously and negligently returns de- 
positor’s check to the bank which 
cashed it in the first instance with the 
notation “no account.” The primary 
duty of a commercial bank to its de- 
positor is to honor depositor’s checks 
when they are good, and before refus- 
ing to do so, it should use reasonable 
care to ascertain whether the depositor 
has an account with the bank. Whether 
a bank breaches such duty to its de- 
positor by its failure to use reasonable 
care to ascertain whether the depositor 
has an account with the bank is prop- 
erly a matter for the jury. Collins v. 
City National Bank and Trust Co. of 
Danbury, Conn., 38 Atl. Rep. (2d) 582. 
61 B. L. J. 889. 
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§1247. —Refusal because of improper 
signature. .. - 

Where bank had no knowledge of a 
lack of consideration-for oral agree- 
ment whereby a depositor agreed that 
checks issued against his account were 
ito be countersigned by the depositor’s 
daughter or son-in-law, it was held 
that the bank as a stakeholder was 
within its rights in refusing to permit 
withdrawal of the funds on deposit in 
violation of oral agreement until it 
Was ordered to do so by the court. Such 
oral agreement was held unenforceable 
by the daughter or son-in-law for want 
of consideration. Coffield v. Salem 
Bank, Ky., 180 S. W. Rep. (2d) 855. 61 
B. L. J. 822. 


PLEDGE AND COLLATERAL 


$1273. Pledge of corporate stock. 

Where special administratrix of 
pledgor of stock intermingled dividends 
with estate funds, and pledgee’s claim 
in probate for balance due on the note 
secured was allowed on condition that 
pledgee surrender or exhaust securities 
held by it, pledgee’s right to dividends 
was a “debt” rather than a “security” 
within terms of the condition and 
pledgee was not barred by waiver or 
estoppel from claiming the dividends. 
McGhie v. First & American National 
Bank of Duluth, Minn., 14 N. W. Rep. 
(2d) 486. 61 B. L. J. 931. 


§1280. Application of. collateral. 

In all cases of a pledge as collateral 
security, the general property remains 
in the debtor. The creditor has only a 
special property, a lien, a right to re- 
ttain his security until payment of the 
debt. When the debt is paid, the se- 
curity reverts to the debtor. Skidmore 
v. Little, Tenn., 181 S. W. Rep (2d) 144. 
61 B. L. J. 911. 


§1284. Sale of collateral. 


A bank holding stock pledged as col- 
lateral security for loans may properly 
transfer the stock into its own name 
where the transfer is made with inten- 
tion not to take over absolute title to 
stock but merely to enable the bank to 
collect dividends directly, and to evi- 
dence more clearly its right, title and 

_interest as pledgee. Such action by a 
bank does not constitute conversion. 
The sale of such stock by a bank, where 
the right to sell the stocks at private 
sale and without notice is granted by 
the pledgor’s note evidencing the loan, 
passes a vital title to the stock and 
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completely forecloses the pledgor’s 
equity therein. Jones v. Costlow, Pa., 
36 Atl. Rep. (2d) 460. 61 B. L. J. 559. 


‘-PRESENTMENT FOR ACCEPTANCE 


§1286. Time of presentment for accept- 
ance. 


Where a draft is transferred in ex- 
change for moneys paid by purchaser 
upon delivery of the draft, it is held 
that such exchange constitutes an exe- 
cuted transaction which can not be 
rescinded by the purchaser where 
supervening war delays indefinitely. the 
presentment and payment of the draft. 
The transfer or-delivery of the instru- 
ment to the purchaser, even though the 
purchaser is not the payee, completes 
the contract integrated in the instru- 
ment and the contract is no longer re- 
vocable. Keer. S. S. Co., v. 
‘Chartered Bank of India, Australia and 

/ China, N. Y. 54 N. E. Rep. (2d) 813. 61 
B. L. J. 175. 


RENEWAL AND EXTENSION 


§1347. Renewal and extension. 


Where a bank, judgment creditor, ac- 
cepts note of executor or deceased, the 
deceased being original maker of a note 
to the bank, for a balance due on a 
judgment recovered against the de- 
ceased maker, and such balance does 
not satisfy judgment, it is held that the 
bank as judgment creditor is not 
limited to executor’s note against the 
estate of the deceased. Olyphant Bank 
v. Borys, Pa., 36 Atl. Rep. (2d) 823. 61 
B, L. J. 719. 


The acceptance by a guardian of a 
new promissory note from a debtor of 
his ward in lieu of an old one and as 
evidence of the same indebtedness and 
without impairment of the existing 
security, does not, in the absence of 
bad faith on the part of the debtor, 
constitute a voidable transaction as 
against the latter merely for failure of 
court approval. Rhodd v. Hembree, 
Okla., 147 Pac. Rep. (2d) 994. 61 
B. L. J. 825. 


SAFE DEPOSIT COMPANIES 


$1350. Liability of company to cus- 
tomer. 

See also §$§405, 408. 

Where one rents a safety deposit box 
from a bank the relationship created 
thereby is that of bailor and bailee. 
The bank is not an insurer of the safety 


of contents of the deposit box. It is 
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required merely to use ordinary care 
and ordinary diligence. The’ ordinary 
care required is such care that would 
be used by a prudent man to take care 
of his own goods, and the ordinary. 
diligence required is such diligence 
that a man of common prudence would 
usually exercise about his own affairs. 
Hauck v. First National Bank of High- 
land Park, Ill., 55 N. E. Rep. (2d) 565. 
61 B. L. J. 829. 


SAVINGS BANKS 


§1365. Production of pass book. 


A receiver was appointed in an action 
between husband and wife. As receiver 
of all the personal property, including 
the “moneys in bank” belonging to de- 
fendant husband, he made demand on 
certain savings banks to turn over to 
him all funds on deposit in said bank. 
The receiver did not have possession of 
the respective pass books, but they 
were in the possession of the defendant 
husband. On receiver’s motion for an 
order requiring the banks to turn over 
moneys in banks allegedly belonging to 
defendant, the court denied the motion 
unless the receiver agreed to file, as to 
each bank a suitable indemnity bond 
to assure each of such banks against 
possible prejudice. Walde v. Walde, 
45 N. Y. Supp. (2d) 791. 61 B. L. J. 402. 

A savings bank, in which the pro- 
ceeds of settlement of an action are de- 
posited, is not compelled to make pay- 
ments from said deposits as ordered by 
court, without the presentation of 
passbook and withdrawal slip by de- 
positor. Kohl v. A. W. A. Realty Cor- 
poration, 49 N. Y. Supp. (2d) 805. 61 
B. L. J. 1109. , 

Under the provisions of New York 
Banking Law, Sec. 238, subdivision 3, 
and pursuant to Civil Practice Act, 
Sec. 804, a savings bank may pay the 
amount of a judgment against a de- 
positor therein with interest, costs and 
additional allowances, without presen- 
tation of depositor’s bank book. Swytak 
v. Duda, 44 N. Y. Supp. (2d) 498. 61 
B. L. J. 495. 


SIGNATURES OBTAINED BY 
FRAUD 


§1380. Proof of signature. 


In action by holder of a promissory 
note against maker thereof, the maker 
has the burden of establishing by clear 
and convincing proof the defense that 
her signature on the note sued upon is 
procured by fraud of the payee of the 


note. Herman v. Greene et al, Nelkim 
et al v. Same, Me., 34 Atl. Rep. (2d) 1T. 
61 B. L. J. 74. 


STATUTE OF LIMITATIONS 


§1392. Action on demand note. 

A note payable on demand is payable 
upon the date of its execution. Where 
superintendent of banking acting in his. 
capacity as receiver holds note, he 
holds the same subject to defenses in- 
cluding statute of limitations existing- 
at the time of his appointment. Rohrig- 
v. Whitney, Iowa, 12 N. W. Rep. (2d» 
866. 61 B. L. J. 506. 


§1393. Note payable on demand after 
date. 

Maturity, see §840 et seq. 

Where assignee of a note executed by 
maker on March 1, 1931, and due “om, 
or. before date,” made no effort to 
collect the note from the maker who 
died February 20, 1941, a few days be-— 
fore the statutory 10-year period of 
limitations expired, and the note had 
been taken into account by referee in 
bankruptcy in adjudicating the ac-— 
counts between the bankrupt and the 
maker with the knowledge of the 
assignee of the note, and assignee made 
no attempt to enforce payment of it, it 
was held that the executrix of the 
assignee’s estate who filed a claim 
against the estate of the maker on 
June 20, 1941, was not entitled to have. 
claim allowed against the estate of the 
maker. The assignee was guilty of 
laches in not attempting to collect the 
note before the death of the maker. In 
re Feldman’s Estate, Ill., 50 N. E. Rep. 
(2d) 766. 61 B. L. J. 78. 


§1397. Action to recover payment on 
forged instrument. 

Depositor’s funds by unauthorized 
drawing of checks by depositor’s book- 
keeper, payable to the bank, were used& 
t> purchase cashier’s checks, on which 
bookkeeper indorsed name of each 
payee, and issuing bank paid cashier’s 
checks. It was held that the deposi- 
tor’s action against the bank for money 
transferred to bank by bookkeeper’s 
checks was an “action for money ha@ 
and received,’ within the two-year 
statute of limitations, and was not am 
“action evidenced by or founded upon 
a written contract” within the four- 
year statute of limitations. Howell v. 
National Bank of Commerce, Texas, 
re S. W. Rep. (2d) 837. 61 B. L. J. 
894. 
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STOCK AND STOCKHOLDERS 


31420. Sale of stock on 
merger. 

Federal Statutes relative to the merger 

of banks and trust companies with na- 

tional banking associations do not 


report of 


violate the Fifth Amendment to the: 


Constitution because of failure requir- 
ing directors to inform stockholders of 
their rights under the merger agree- 
‘ment. Doble v. Buck, 142 Fed. Rep. 
(2d) 225. 61 B. L. J. 918. 


$1440. Statutory liability in general of 
stockholders to creditors. 


United States 
A statute requiring the deposit of 


sstock to qualify bank director does not © 


render that stock immune from legal 
dliabilities to which any other individual 
and his property are subject. Molner 
v. South Chicago Sav. Bank, 138 Fed. 
Rep. (2d) 201. 61 B. L. J. 57. 


$1455. —Stock purchased on misrepre- 
sentation. 

Where a purchaser of bank stock 
alleges that he was induced to purchase 
bank stock upon the allegedly false 
representations of bank officers that the 
shares were to be fully paid and non- 
assessable and the stock certificates so 
provide, it is held that any agreement 
between bank and subscribers, or pro- 
visions in stock certificates which are 
inconsistent with statutory provisions 
imposing double liability on bank 
stockholders cannot be set up as a de-. 
fense to the payment of the statutory 
obligation. Bell, Secretary of Banking 
v. McAnulty, Pa., 37 Atl. Rep. (2d) 543. 
61 B. L. J. 840. 


§1457. —Life tenant. 


The sole beneficiary of a trust, with 
right to revoke, and withdraw assets, is 
the real or beneficial owner of Illinois 
bank’s stock held in trust so as to 
render beneficiary liable in stock- 
holders’ action under Illinois Constitu- 
tion. United States v. Gridley, 52 Fed. 
Supp. 398. 61 B. L. J. 125. 


$1460. Assessment of stockholders. 

A receiver of national bank is not 
precluded from bringing an action 
against stockholders of holding com- 
pany, holding shares of an insolvent 
national bank in its portfolio, to en- 
force stockholders’ liability for statu- 
tory assessment on national bank-stock 
under Section 23, of the Federal Re- 
serve Act, 12 U. S. C. sec, 64, 12 U. S. 
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Cc. A. sec. 64 and 12 of the National 
Bank Act, 12 U. S. C. sec. 63, 12 U: S. 
Cc. A. sec. 63. The receiver may sue 
both record owner and aciual owner of 
shares of national bank for statutory 
assessment. A partial satisfaction of 
judgment against one is a pro tanto 
discharge of the other. Anderson v. 
Abbott, 64 U. S. Sup. Ct. Rep. 531. 61 
B. L. J. 663. 


Where a banking corporation whose 
shareholders are individually respon- 
sible for its debts to the amount of the 
par value of their stock, in addition to 
the par value of the shares, enters into 
consolidation with a title insurance and 
trust company is subsequently taken 
over by the Secretary of Banking as re- 
ceiver because of insolvency, it is held 
that all of the shareholders of the con- 
solidated corporation are individually 
liable for the debts of the consolidated 
corporation. The shareholders’ lia- 
bility, however, is only to the extent 
of the par value of stock in the original 
banking corporation and not to the 
extent of par value of stock in the con- 
Solidated corporation. Freeman, Sec- 
retary of Banking, v. Hiznay, Pa., 36 
Atl. Rep. (2d) 509. 61 B. L. J. 587. 


STOPPING PAYMENT 


§1475. Liability of bank paying stopped 
check— where bank pro- 
tected. 

Plainitff brought an action to recover 
from defendant bank the amount paid 
by it on a check after stop-payment 
order had been given. The stop-pay- 
ment order provided that in the event 
bank paid the check through inadvert- 
ence or oversight, it would not be held 
responsible. The court held that in the 
‘absence of wilful disregard of the stop- 
payment order the bank was not liable. 
Pyramid Musical Corporation v. Floral 
Park Bank, 48 N. Y. Supp. (2d) 867. 
61 B. L. J. 936. 


TAXATION 


§1510. State tax on national 
shares. 
_A state tax on nonexistent incomes 
of a national bank, with a minimum 
measured by dividends paid to stock- 
holders, is not within permission given 
by federal statute. However where a 
state statute gives a national bank 
option to pay tax, which was not with- 
in congressional permission, in lieu of 
tax lawfully assessable, and the na- 


bank 
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tional bank elects to pay such tax and 
as a result of which the local public 
authorities make no attempt to impose 
tax lawfully assessable, such election 
and payment constitutes a compromise 
which cannot be set aside except on 
some ground destroying its validity as 
a contract. Commissioner of Corpora- 
tions and Taxation v. Woburn National 
Bank, Mass., 53 N. E. Rep. (2d) 554. 
61 B. L, J. 581. 


§1520. Inheritance tax—deposits. 

During a sixteen-year period de- 
cedent made savings bank deposits “as 
trustee for” her husband or one of her 
children. Decedent also made various 
withdrawals with or without the bene- 
ficiaries consent, including a with- 
drawal of funds lent or given to her 
brother for use in his business. It was 
held that under Massachusetts law de- 
cedent had not made outright inter- 
vivos gifts, and, even if she had made 
valid gifts in trust, the transfers were 
intended to take effect at death within 
the estate tax statute (Revenue Act 
1926, Sec. 302 (a, c), as amended, 26 
U. S. C. A. Int. Rev. Code, Sec. 811 (a, 
c). Consequently, the sums on deposit 
should be included in the decedent’s 
gross estate under Revenue Act 1926, 
Sec. 302 (d). Wasserman v. Commis- 
sioner of Internal Revenue, 139 Fed. 
Rep. (2d) 778. 61 B. L. J. 373. 


TAX DECISIONS 


Digest of current decisions pertain- 
ing to the law of taxes on trusts, es- 
tates and gifts; Vol. 61 B. L. J. 629, 
735, 797, 865, 949, 1045, 1127. 


TRUST DECISIONS 


Digest of current decisions pertain- 
ing to the law of trusts, wills, estates, 
descent, distribution and corporate 
fiduciaries. Vol. 61 B. L. J. 622, 730, 
793, 860, 942, 1039, 1122. 


USURY 


§1564. What constitutes usury. 


Where it is established that interest 
charged on a mortgage debt is 
usurious, it is held that such usurious 
interest charge does not invalidate sale 
of realty under a valid and regular 
foreclosure proceeding, inasmuch as 
statutory provisions render usurious 
instruments void only as to interest. 
Harris v. Bradford, Ala., 17 So. Rep. 
(2d) 145. 61 B. L. J. 698. 
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§1565. —Transaction held not usurious. 


Where a transaction in the form-of a 
written contract for sale of shares of 
stock with an option to. repurchase 
within a given time for a named con- 
sideration, and apparently lawful in all 
respects, is alleged by the petitioner to 
have been not a sale but a loan secured 
by the shares of stock, at a usurious 
rate of interest, it is held that it is in- 
cumbent upon the petitioner making 
such allegation to affirmatively show 
that the transaction was in fact a loan 
tainted with usury. Spence v. Erwin, 
Ga., 30 S. E. Rep. (2d) 50. 61 B. L. J. 
787. 


Where a mortgagor, contemporane- 
ously with obtaining a loan on his 
property by execution of a short term 
note secured by a deed of trust on the 
property, purchases from the mort- 
gagee a long term bond to be matured 
by monthly installment payments in 
a face amount equal to principal 
amount of loan, it is held that the in- 
terest charged in said transaction is not 
usurious, notwithstanding the fact that 
the rate of interest on short term note, 
though legal, plus the amount by which 
it exceeds interest on long term bond 
would exceed the legal rate of interest 
provided by state statute. In re United 
Funds Management Corporation, Mo., 
51 Fed. Supp. 442. 61 B. L. J. 83. 


§1578. Usury a defense between origi- 
nal parties. 
_ An action was brought on a note 
made by “James G. Hardy & Co.” and 
bearing guaranty signed by “James G. 
Hardy.” Defendant Hardy alleged in 
answer to the action that the note was 
made by him individually and that it 
was usurious. Proof showed that maker 
was a partnership of which defendant 
was the only inportant member, that 
defendant was in complete charge of 
partnership assets and that loan was 
usurious. It was held that defense of 
usury could be raised and that guar- 
antor could defend by showing that 
loan was void for usury. Brooklyn 
Trust Co. v. Hardy, 44 N. Y. Supp. (2d) 
616. 61 B. L. J. 276. 


§1579. Usury as a defense against 
holder in due course. 


An individual co-maker of note can 
plead defense of usury, though cor- 
porate co-maker cannot. Astra Pic- 
tures, Inc., v. Schapiro, 48 N. Y. Supp. 
(24) 858. 61 B. L, J. 1108. 
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